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The Effect of Welfare Reform on
Immigrant Children

by Gillian Dutton
These changes, enacted as part of
welfare reform, emerged from
highly contentious debates about
the role of working-age immigrants in today's society-their
impact on labor markets, dependence on public assistance, and
contributions to the changing ethnic composition of our citizenry.
Immigrant children, who will be
profoundly affected, were essen1
tially invisible in those debates.
The enactment of new welfare reform
and immigration laws in the summer of
1996 occurred at the apogee of a period
characterized by intense hostility toward
immigrants, including both those who were
legally residing in the United States as well
as those who were here without documents. During the two and a half years
since then, federal legislation has restored
some of the public assistance safety net for
immigrants residing within the United States
as of August 22, 1996. Most immigrants

arriving after that date, however, face serious obstacles to eligibility. State programs
created to bridge some of the gaps in the
federal safety net remain undeutilized.
Access for those still eligible for federal and state assistance has been severely
hampered by a number of indirect consequences of the new laws. The complexity
of eligibility determinations and ongoing
barriers to assistance caused by limited
English skills make it likely that agencies
will incorrectly deny benefits to immigrants
who do apply. Increased fear that receipt
of benefits may preclude obtaining legal
permanent residence status or citizenship
and the chilling effect of new verification
and reporting procedures have further
reduced the likelihood that immigrants will
even seek assistance. Research reflects a
startling decline in immigrant access to
assistance and supports the growing fear
that vulnerable groups such as children
may bear lasting impact of these years even
as antiimmigrant sentiment begins to
wane. 2 By familiarizing themselves with

FROM GENERATION TO GENERATION: THE HEALTH AND WELL-BEING OF CHILDREN IN IMMIGRANT
FAMILIES xvi (Donald J. Hemandez & Evan Chamey eds., 1998). The views expressed

in
this article are mine and do not necessarily reflect those of the Northwest Justice Project or
the University of Washington. I would like to thank the National Immigration Law Center,
and in particular Tanya Broder and Josh Bernstein, for materials used in this article.
2 Recent data from Los Angeles County show a 70-percent decline in the number
of
monthly approved CaIWORKS (California's Temporary Assistance for Needy Families
program) applications for legal-immigrant-headed households between January 1996
and January 1998. This decline occurred even though there was no change in eligibility,
as state programs filled the gaps left by changes in federal law. See WENDY ZIMMERMAN &
MICHAEL FIX, URBAN INST., DECLINING IMMIGRANT APPLICATIONS FOR MEDI-CAL AND
WELFARE
BENEFITS IN Los ANGELES COUNTY (July 1998) <www.urban.org/immig/lacounty/html>.
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the most common barriers to assistance and
ways to overcome them, advocates can do
much to help immigrant children access
the benefits they need to lead better lives.
I. Introduction
The decline in access to benefits often
falls hardest upon children in immigrant
families. 3 For children, access to good
nutrition and preventive health care is crucial to both physical and intellectual
development. 4 Studies have shown that
access to health care is greatly dependent
upon both health insurance coverage and
contact with a usual source of care; immigrant children are three times less likely
as children born in the United States to
have these important protections. 5 Then,
too, children in immigrant families have
higher poverty rates than children in
native families, and the rates are much
higher for certain immigrant groups from
6
Southeast Asia and Central America.
Children in immigrant families also
have higher rates of other factors associated with negative impact on health. They
are more likely to live in overcrowded
housing, in families with many siblings
where the language spoken at home is
not English, and with parents who have
7
less than an eighth-grade education.
Children in refugee families who fled their
native countries because of war and other
catastrophic events are at increased risk of
mental health problems due to these traumatic experiences. 8 Studies have shown
that children in immigrant families are at

particular risk of certain infectious diseases, such as drug-resistant tuberculosis
and hepatitis B. 9 These children are also
at higher risk of environmental factors,
such as pesticides and lead exposure,
which are associated with a number of
health problems, including negative effects on brain development. 10 They have
higher rates of poor vision, poor dental
health, and unintentional injury."
State and federal legislators, even
those who have been eager to cut benefits for immigrant adults, are aware of the
special vulnerability of children. 12 This
concern for children has led to the decision by a number of states to provide
some limited coverage for nonqualified
children particularly in the area of health
care. 13 Moreover, research has shown that
providing for regular preventive health
care is more cost-effective than paying for
emergency intervention, which is still provided to nonqualified low-income children eligible for emergency Medicaid
under federal law. Providing prenatal care
is also more cost-effective. These are many
states' considerations in deciding to supplement the federally funded Women,
Infant, and Child Nutrition program, HeadStart, school lunches, and emergency
Medicaid programs with state-funded medical assistance for pregnant women and
14
children regardless of immigration status.

Ironically, while some states have continued programs that benefit children
regardless of their immigration status,

access to benefits for legal permanent res-

3 One in every five children living in the United States-14 million children total-is an
immigrant or has immigrant parents. Over three-fourths of these children were born in
the United States. FROM GENERATION TO GENERATION, supra note 1, at 17.
4 Id. at 10.

51d.
61d. at 42-44.
7 Id. at 51-55.
8

Id. at 57-58.
9 Id. at 70-72.
10
Id. at 72-74.
11 Id. at 78.
12
The Urban Institute estimates that over one million children under 18 in the United
States today are undocumented. See JEFFREY S. PASSEL & JOAN R. KAHN, URBAN INST.,
IMMIGRATION, FERTILITY, AND THE FUTURE AMERICAN WORK FORCE (1998) (report to the Social
13

14

Security Administration).
Fifteen states, including California, Massachusetts, New York, and Washington, provide
some medical assistance for those not covered by federal Medicaid programs.
ZIMMERMAN & FIX, supra note 2.
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ident and citizen children in immigrant
families has declined due to new verification and reporting requirements and stricter
requirements for obtaining legal permanent residence. Many children eligible to
become legal permanent residents remain
without permanent legal residence status
because of their parents' inability to pay
to file papers or to meet the new financial
support requirements. 15 Other children are
in fact already legal permanent residents
or citizens but live with families with a parent or a sibling whose undocumented status is behind a fear of accessing care.
Although the 1996 welfare law significantly reduced immigrant eligibility for
benefits, advocates-including those working within organizations restricted by Legal
Services Corporation regulations limiting
representation to certain immigrants and
prohibiting challenges to welfare reformcan take many steps to give immigrant children a better chance. 16 In this article I focus
on specific areas where children's access
to care can be improved, even within the
current restrictions. I describe concrete
approaches and identify resources for advocates who would maximize the chance for
immigrant children to receive the federal
and state benefits for which they are eligible without jeopardizing their or family
17
members' immigration status and safety.

II. Immigrant Eligibility
Determinations and Services
Determining public assistance eligibility
for immigrants has always been complicated by most agency staff's very little
knowledge of immigration status; too
often agency staff deny assistance as a
result. Recent laws have added to the confusion in several ways. First, the federal
definition of eligibility for certain programs has changed several times due to
both subsequent legislation and detailed
regulations, making it difficult for staff to
apply eligibility determinations correctly
unless their manuals are both up-to-date
and thorough. Second, press coverage
about the harsh measures, while serving
to alert both voters and their representatives to the injustice of some of the cuts,
has also had the effect of making immigrants and agency staff alike believe that
few programs are available to them.
One initial step advocates should take
is to review their state's implementing legislation and regulations to ensure that eligibility rules include recent changes and
sufficient explanation of immigration categories for making correct determinations.
This is especially true in states with a recent
immigrant population but no long history
of immigrant settlement. 18 A subsequent

15 The Immigration and Naturalization Service (INS) estimates that 60 percent of the family
visas approved in 1996 would not have been approved if the new affidavit-of-support
form published in December 1997 had been required.
16The general prohibition on the provision of legal assistance to ineligible aliens by advocates funded by the Legal Services Corporation (LSC) is set out in 45 C.F.R. pt. 1626
(1997). Eligible aliens include the following: an alien lawfully admitted for permanent
residence; an alien who is the spouse, parent, or unmarried child under 21 of a U.S. citizen and who has filed an application for adjustment of status to lawful permanent residence; a refugee; an asylee; a conditional entrant under Section 203(a)(7) of the
Immigration and Nationality Act; a lawful temporary resident under the "SAW" program;
an H-2A temporary worker; and an alien granted withholding of deportation. The alien
restriction does not apply to certain representation of domestic violence victims if nonLSC funding is used. LSC regulations prohibit recipients of LSC funds from participating
in litigation that challenges laws or regulations enacted as part of a federal or state welfare system (defined as Aid to Families with Dependent Children and programs
designed to replace or modify it). 42 U.S.C. § 1639.
17 For additional information on the effect of welfare reform on immigrants see Tanya
Broder, National Immigration Law Ctr., State and Local Policies on Immigrants and
Public Benefits: Responding to the 1996 Welfare Law, 31 CLEARINGHOUSE REV. 503
(Jan.-Feb. 1998), and my forthcoming article in the same publication.
18 In the 1980s 76 percent of immigrants arriving in the United States resided in six statesCalifornia, Florida, Illinois, New Jersey, New York, and Texas. FROM GENERATION TO
GENERATION, supra note 1, at 20. Between 1990 and 1996 the number of immigrants settling in the 40 states with no history of immigrant settlement rose by 50 percent-from
3.7 million to 5.6 million. Wendy Zimmerman & Michael Fix, The Legacies of Welfare
Reform's ImmigrantRestrictions,75 INTERPRETER RELEASES 1577, 1580 (1998).
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step is to ensure that once the laws are
implemented, immigrant access is not hampered by lack of interpreter services or by
discriminatory treatment by staff.
A. Immigration Status and Eligibility
The failure of agency staff to understand the variety of immigration documents and the information the documents
convey is a most common reason for
incorrect denials.
1. Understanding Immigration
Documents
While immigrants who have adjusted
to permanent legal resident status usually
have a document called an 1-551 ("green
card"), many others who are legally in the
United States, even in "qualified" status,
may not. Other documents commonly
used by immigrants are an 1-94, or Arrival/Departure Record, and an Employment Authorization Document I-688B. All
three use a different set of codes to indicate the holder's immigration status.19
Further, some states have enacted
state-funded programs which are not limited to "qualified" immigrants but instead
assist "legal" residents or a group referred
19

to as "permanently residing under color of
law. 20 Advocates should check to see what
definitions are given of these terms and
should ensure that state welfare department
manuals contain lists of these distinct immigration categories and explanations of what
documents may be supplied. Every manual should contain guidelines explaining that
immigration documents vary widely.
Although most states adopt federally
prescribed verification procedures, such
procedures should not ignore individual
program requirements that direct agency
staff to assist the individual in obtaining

necessary documentation. This is especially
true for documents necessary to prove citizenship. Persons who were born abroad
but who derived citizenship from one or
both of their parents being a citizen are
examples of citizens who often have no
documents to prove citizenship.21 Children
whose parents both "naturalize" or become
citizens before the child's 18th birthday,
and thereby cause the child to be naturalized as well, are other examples (increasingly discovered as many legal permanent
residents rush to become citizens). Such
naturalized children are often completely
22
unaware of their having become citizens.

Thus, for instance, a refugee who first enters the United States typically has an 1-94 marked
"admitted under Section 207." Once that same refugee adjusts to legal permanent resident
status, he or she is issued a legal permanent resident card with a code that is usually RE6,
RE7, RE8, or R86 to indicate refugee status. The code on that same person's employment
authorization card is listed as 274a.12(a)(4). For a list of typical codes see NATIONAL
IMMIGRATION LAW CTR., GUIDE TO ALIEN ELIGIBILITY FOR FEDERAL PROGRAMS (3d ed. 1994). For a

list of documents that may be used see Interim Guidance on Verification of Citizenship,
Qualified Alien Status, and Eligibility Under Title XVI of the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996, 62 Fed. Reg. 61344 (1997).
20 "Permanently residing under color of law" (PRUCOL) is a public assistance term referring
to a group of immigration classifications. It is most often found as a list of immigration
statuses, including precise terms such as "registry applicant" as well as broad terms such
as "person known to the INS whom the INS does not intend to deport." While PRUCOL
has been replaced by the narrower term "qualified" for federal programs, many states are
still covering a broader group of immigrants for state programs. For a discussion of the
evolution of the term see Robert Rubin, Walking a Gray Line.. The "Color of Law" Test
Governing Noncitizen EligibilryforPublic Benefits, 24 SAN DIEGO L. REV. 411 (1987).
21 See Interim Guidance, supra note 19, for some examples. The Interim Guidance lists
only a few of the more common examples and refers the welfare agency to INS for
more information. Advocates should check to see whether guidelines specify the provision of assistance pending verification and help, including payment, to individuals who
may need to pay to obtain documentation. For a detailed explanation of derivative naturalization see DANIEL LEVY, NATIONAL IMMIGRATION LAW CTR., U.S. CITIZENSHIP &
NATURALIZATION HANDBOOK (1999).
22
Advocates can often assist immigrants who have lost immigration documents by filing a
Freedom of Information Act request with INS. However, advocates must be aware that
even such a request is not undertaken without some risk to the client since a review of
the file may trigger adverse action from INS. If in doubt, advocates should consult an
immigration specialist first.

5o6
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Determining Date of Arrival
When determining immigrant eligibility for assistance, knowing the immigrant's date of arrival is most important
after ascertaining what kind of status the
immigrant has. The Personal Responsibility and Work Opportunity Reconciliation Act provided that most immigrants
arriving on or after August 22, 1996,
would be barred from receiving federal
means-tested benefits for a period of five
years. 23 In Verification Guidelines issued
on November 19, 1997, the Immigration
and Naturalization Service (INS) clarified
that "arriving" meant physically arriving
2.

and stated that the bar did not apply to

those who "entered the United States prior
to August 22, 1996, and were continuously present in the United States until

attaining qualified alien status." 24 Many
currently undocumented children, some
of whom have not yet adjusted to legal
permanent resident status because of long
waiting lists for visas, others because their
parents have still not applied for them,
will eventually receive a legal permanent
resident card. 25 In most cases the date on
the card is the date of adjustment-not
the date of physical entry. Both immigrants and state welfare staff have to be

alerted to the children's exemption from
the five-year bar.
3. Understanding Exemptions
Like their parents, immigrant children
now face one new hurdle that is as problematic as it is mundane. The incredibly
complex determination of immigrant eligibility is now one that varies among federal and state programs and that can result
in denials unless workers are well trained,
careful, and experienced. For federal programs, in addition to determining the date
of arrival and whether the immigrant is
"qualified," eligibility workers must take
into account whether an immigrant applicant falls within a special group of
"humanitarian" immigrant categories.
These include refugees, asylees, Amerasians, Cuban Haitian entrants, persons
granted withholding of deportation/
removal, and persons granted conditional entry.26 In most cases workers must
also consider two other factors to determine eligibility-whether the children and
their parents have a work history totaling
40 quarters and whether an applicant or
applicant's parent or spouse is either a
veteran or active-duty service member of
the U.S. armed forces. 27 For Supplemental

23

Personal Responsibility and Work Opportunity Reconciliation Act, Pub. L. No. 104-193,
110 Stat. 2105 (1996). Federal means-tested benefits have so far been defined as
Temporary Assistance for Needy Families (TANF), Supplemental Security Income (SSI),
food stamps, and Medicaid (including Children's Health Insurance Program).
24
Interim Guidance, supra note 19, at 61350.
25
Although U.S. citizens may petition for a visa for spouses, parents, and children without
a long wait, legal permanent residents who may petition for their spouses and unmarried children under 21 often face long waits for visas, especially if they come from countries with a large number of pending applications, such as Mexico and the Philippines.
26These immigrants, even if they arrived after August 22, 1996, are exempt from the fiveyear bar. If they meet program eligibility requirements, they must be provided with SSI,
food stamps, and SSI-related Medicaid during the first seven years after arrival.
27 Special protection is provided to immigrants in the "qualified" category who can show
that they have 40 quarters (or ten years) of work history established by Social Security
Administration records. Although the amounts vary according to the year, a worker in
1997 could earn four work quarters by earning approximately $2,680 during the year.
Work quarters can be "credited" to a spouse and to children under 18. The spouse loses
the credited quarters upon divorce. The children do not ever lose the credited quarters
and even get credit for quarters earned before they were born. For purposes of this
exemption, no "credit" may be given for quarters earned after January 1, 1997, if a federal means-tested benefit is received in that quarter. The 40-quarter credit ensures that
these immigrants must be provided TANF, SSI, food stamps, and Medicaid as long as
otherwise eligible. This exemption does not protect immigrants arriving after August 22,
1996, from the five-year bar. The armed forces or "veteran" exemption ensures eligibility
for federal public benefits and protects against the five-year bar.
JANUARY-FEBRUARY 1999
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Security Income (SSI), public assistance
agencies must determine whether the
individual was receiving benefits or at
least present in the United States on
August 22, 1996.28 For food stamps, the
worker needs to know if the person was
present in the United States on August 22,
29
1996, and the person's age at that time.
Frequent problems in determining
immigrant eligibility include failure to ask

Toensure that immigrantsarefamiliarwith
theprogramsfor which they are eligible, advocates should encourage states to targetcommunity-based organizationsand ethnic media with
information about the availabilityof new
programs.
about a parent's work quarters and confusion about applying the veteran exception. Advocates should review welfare
agency manuals to make sure they clearly explain how to apply these exemptions. They should also assist immigrants
in checking that work quarters are correctly credited since the 40 quarters of
work history is used not only to determine eligibility for a program but also
increasingly to determine when the obligations under the new affidavit of support
are no longer in effect. Immigrants who
wish to obtain credit for unreported work
should consult with an advocate if some
of the work was performed without
28

proper work authorization. Advocates
should not forget to advise a client anxious to obtain credit for 40 quarters that
as of December 1, 1997, a quarter may be
counted only if the client received no federal means-tested benefit in that quarter.
4.

Ensuring That State Programs
Are Utilized
States have responded to the needs of
immigrants by enacting a whole series of
programs, from SSI replacements to cash
assistance for families, food stamp pro30
grams, and medical assistance programs.
Unfortunately these programs continue to
be underused, in part because of fear of
verification and reporting and in part
because state programs have not done
sufficient outreach to counteract the impression of ineligibility left by terminations from the federal programs. 3' This
problem is particularly severe in programs
sending out conflicting information in successive letters and notices. To ensure that
immigrants are familiar with the programs
for which they are eligible, advocates
should encourage states to target community-based organizations and ethnic
media with information about the availability of new programs. Advocates also
may find that participating with state and
local offices that develop these campaigns
can be useful in ensuring that the information sent out in such campaigns is culturally appropriate.
B. Access to Interpreter Services
Research has long shown that, for
immigrants who speak limited English,

The Noncitizen Benefit Clarification and Other Technical Amendments Act of 1998
ensures that all immigrants receiving SSI on August 22, 1996, may continue to be eligible. SSI is provided for any immigrant who was not on assistance but who was in the
United States on August 22, 1996, as long as the immigrant is "qualified" and "disabled"
(whether or not he or she is 65). For a discussion of immigrant eligibility for SSI and

social security see Ethel Zelenske, Representing Noncitizens in Social Security and
SupplementalSecurity Income Claims, 32 CLEARINGHOUSE REV. 100 (Jul.-Aug.1998).
29
The Agricultural Research, Extension, and Education Reform Act of 1998 added to the
food-stamp-eligible list qualified immigrants who were in the United States as of August
22, 1996, and (1) are under 18, (2) were 65 or older as of that date, or (3) are receiving
disability-related assistance. This legislation also extended protection for refugee groups
from five to seven years and introduced a new group, Hmong and Highland Laotians, to
the category of immigrants eligible for federal food stamps.
30 For more information see

KELLY CARMODY, CENTER ON BUDGET & POLICY PRIORITIES, STATE
OPTIONS TO ASSIST LEGAL IMMIGRANTS INELIGIBLE FOR FEDERAL BENEFITS (1998); Zimmerman &

Fix, supra note 18.

31 See ZIMMERMAN & FIx, supra note 2.
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adequate access to social and health services can be assured only when the agencies provide interpreter and translation
services. 32 Advocates, prompted in part
by this research, have for years sought to
ensure that programs receiving federal
financial assistance comply with the Civil
Rights Act's Title VI requirements prohibiting discrimination on the basis of
33
national origin.
1. Access to Social Services and
Health Services
While many state welfare departments use bilingual staff or interpreters
for oral communication and give recipients translated notices, advocates should
check that their state has implemented an
effective program to provide such services. 34 At a minimum the state should
have a system for identifying the applicant's language, should have qualified
bilingual staff or interpreters, and should
have a system for translating documents
which require a response from the applicant/recipient or give information about
35
the reduction or termination of benefits.
Particular care should be taken to
monitor the provision of interpreter services in the context of managed care.
Implementation of managed care in medical assistance programs for low-income
residents requires translated materials

explaining patient rights to emergency
services. Telephonic interpreter services
are also increasingly needed for emergency contacts since, under managed
care, screening for urgent health needs
no longer takes place in hospitals but by
phone with on-call nurses, health insurance company representatives, or individual doctor's offices. Advocates should
be sure to work with their regional U.S.
Department of Health and Human
Services Office for Civil Rights, which routinely investigates compliance with regulations.
English as a Second Language
and Training under Welfare-toWork Programs
With the implementation of welfareto-work programs, parents of immigrant
children in low-income families face the
same work requirements and time limits
as their citizen counterparts. Immigrant
children and their families are even more
vulnerable to the potential loss of cash
assistance for two reasons. First, although
immigrant families, with the exception of
refugees, receive proportionally no more
assistance than nonimmigrant families,
their incomes are lower, that is, children
in these families have less disposable
income to meet needs for health care,
36
nutrition, and clothing.
2.

32 For a brief history on the evolution of interpreting services in health care see Robert W.
Putsch, Cross-culturalCommunication: The Special Case of Interpretersin Health Care,
254 JAMA 3344 (1985).
33 Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d. For a discussion of legal bases
for challenging the lack of multilingual AFDC/TANF services see CENTER ON SOC. WELFARE
POLICY & LAW, PUB. No. 646, SECURING ACCESS TO MULTILINGUAL AFDC PROCEDURES,
PERSONNEL, AND NOTICES (1995). For a very helpful and thorough manual on multilingual
services for medical assistance see JANE PERKINS ET AL., NATIONAL HEALTH LAW PROGRAM,
ENSURING LINGUISTIC ACCESS IN HEALTH CARE SETTINGS: LEGAL RIGHTS AND RESPONSIBILITIES

(1998). According to the Department of Health and Human Services Office for Civil
Rights, "a common cause of discrimination on the basis of national origin is the use of
ineffective methods of communication between English-speaking staff and persons who,
because of their national origin, are limited English proficient." Office for Civil Rights,
U.S. Dep't of Health & Human Servs., Guidance Memorandum, Title VI Prohibition
Against National Origin Discrimination-Persons with Limited-English Proficiency (1998)
(available by searching for "Guidance Memorandum" in the U.S. Department of Health
& Human Services Web site, www.hhs.gov).
34 The National Health Law Program cites the large number of different languages spoken,
inadequate funding for interpreter services, lack of familiarity of legal requirements, and
failure to enforce applicable laws as reasons why so many Medicaid providers lack necessary services. See Ensuring Linguistic Access in Health Care Settings, HEALTH ADVOCATE,
Winter 1998, at 1.
35 Office for Civil Rights, Guidance Memorandum, supra note 33.
36 On nonimmigrant families see Zimmerman & Fix, supra note 18, at 1586.
JANUARY-FEBRUARY 1999
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Second, limited-English speakers are nity colleges, vocational programs, and
not always given the interpreter assistance other private and public funders in develnecessary for successful completion of job oping programs to meet immigrant needs.
search and other welfare participation
requirements and are then sanctioned for C. Discrimination
One of the rarely mentioned effects of
failing to contact employers or follow
through on orientation programs. Because the antiimmigrant legislation is the inthey often receive only English-language crease, both real and perceived, of disnotices and lack knowledge about the crimination against adult and child immiprograms, many are not familiar with the grants. Immigrants regularly report being
due process rights accorded them in eli- scomed for their inability to speak English
gibility determinations and often resign or being told to go back where they came
themselves to accepting a reduced grant. from. 39 While advocates may often feel
For some, lack of appropriate interpreters that such complaints are best dealt with
means that they are never screened for on an individual basis, a number of comfamily violence, physical or mental impair- plaints can indicate a need for cultural
ment, or the presence of a disabled fam- sensitivity training. Several such comily member needing care. For those who plaints may also indicate problems in asare lucky enough to find jobs despite sisting immigrants. In such cases the writbeing unable to speak English, wage and ten documentation of a problem is
skill improvement is particularly difficult, extremely useful in determining whether
as they usually work full-time and must the agency response to the problem is
learn English before gaining access to adequate. The Office for Civil Rights inpostemployment training programs.
vestigates complaints to determine any
Children in refugee families are par- violation patterns and practices.
ticularly at risk since they are members
of a group that historically has had more III. Immigration Consequences of
trouble earning enough to work their way
Using Benefits
off assistance. 37 While this is obviously
not true of all refugees, a number of fac- While the 1996 federal welfare law restricts
tors may explain this phenomenon. For immigrant access to benefits in several
some, the inability to work is due to the important ways, a number of states have
psychological and physical impairments created programs both for those who are
that they suffered as a result of the strife not "qualified" and for those who are
and persecution from which they fled in "qualified" but arriving after August 22,
their home countries. For others, the 1996, and not exempt from the five-year
inability to work stems from their limited bar. Advocates have been surprised by
English and educational background or how few immigrants are using these statethe lack of recent job history due to funded programs. For an explanation of
months and years spent waiting for reset- the alarming decrease in access to services,
especially access to health care, one must
tlement in refugee camps.
The same laws that ensure the avail- understand the immigration consequences,
ability of interpreters and translated notices both real and perceived, of the new welfrom the welfare department can be used fare and immigration laws. Advocates can
to ensure such services in work search do much to improve access to services by
and job orientation programs, whether monitoring their state welfare office's and
provided by welfare department staff or local INS district office's implementation
by contracted agencies. 38 Advocates can of these immigration-related laws and by
play a vital role in working with commu- instructing social service workers and
37

For more information on the lower income levels of refugees see td. at 1582.
38 The Office for Civil Rights points out that all subcontractors who receive federal funds
are also affected. See Office for Civil Rights, Guidance Memorandum, supra note 33.
39 This treatment is particularly painful for refugees and asylees who are unable to return
to their country of origin and are often dealing with mental and physical problems in
addition to the trauma of resettlement.
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clients themselves. Because immigrants
usually discuss the immigration consequences of receiving public assistance with
an immigration attorney or an immigration
advocacy agency, what is crucial is that
advocates knowledgeable about immigrant
eligibility for public benefits share their
knowledge and materials with the immigration bar. Failure to share this information can result in clients feeling further confused as immigration attorneys advise them
to do one thing and legal services attorneys and social service and health workers advise them to do another.
A. Refusal to Access Benefits Due to
Public-Charge Policies
A little over a year and a half ago the
medical community and advocacy community began to hear reports of immigrant
clients, mainly children and pregnant
women, who were refusing to accept medical assistance. 40 In some states prenatal
care and children's health programs are
available to all low-income residents,
regardless of immigration status. One reason for this availability is that states have
determined that providing preventive care

is more cost-effective to waiting for the
health problem to become an emergency,
even though the immigrant would then be
41
eligible for federally funded Medicaid.
Another reason for such preventive-care
programs--controlling communicable disease and avoiding the poor birth outcomes
and lifetime effects on child health and
development of undiagnosed and untreated child illnesses-was underscored by
reports of outbreaks of contagious disease,
untreated high-risk pregnancies, and42childhood diseases around the country.
Investigation of the problem revealed
that immigrants' decisions not to access
care were the result of a combination of
factors. One factor was a new, unauthorized INS policy of detaining legal permanent residents seeking to reenter the
United States after brief visits abroad.
These legal permanent residents were
questioned about their receipt of benefits
(including medical assistance) while living
in the United States. 43 Many immigrants
were being asked to repay their medical
assistance before they could be let back
into the country. 44 Although INS subsequently clarified that this practice was ille45
gal, many immigrants remained afraid.

40 Claudia Schlosberg & Dinah Wiley, The Impact of INS Public Charge Determinationson
ImmigrantAccess to Health Care (May 22, 1998) <www.healthlaw.org/publiccharge.htnl>.
41 See, e.g., Letter from Howard Koh, Massachusetts Department of Public Health, to Donna
Shalala, Secretary, U.S. Department of Health and Human Services (June 8, 1998) (complaining that failure to use primary care, such as prenatal care, which saves $3 for every
dollar spent, resulted in a high cost to society from emergency room services).
42 Examples of these problems include outbreaks of rubella in New York City because of
decreased vaccination rates among Hispanic residents, untreated ear infections in a citizen child in Washington, and an untreated pregnancy-related diabetes in a California
woman married to a U.S. citizen. See Schlosberg & Wiley, supra note 40.
43 The State Department instituted a Public Charge Lookout System, which connected consular offices with state welfare departments in order to relay information about the immigrant's use of state and federal benefits in the United States.
44 Abuses of the Public Charge Lookout System are documented in Schlosberg & Wiley,
supra note 40.
45 INS explained that no authority required legal permanent residents (LPRs) to repay benefits correctly received and that, with very limited exceptions, LPRs absent from the
United States for 180 days or less were not to be denied readmission due to public
charge. Immigration & Naturalization Serv., Public Charge: INA Section 212(a)(4) and
2
37(a)(5)-Duration of Departure of LPRs and Repayment of Public Benefits (Dec. 16,
1997) (memorandum in my file). The Health Care Financing Administration also sent to
State Medicaid Directors a letter explaining that States were not to disclose information
about an individual's receipt of Medicaid benefits to INS for public-charge determinations since such a disclosure was not directly connected to the administration of the
State plan. The letter also explained that States generally were not to accept repayments
of Medicaid benefits unless the benefits were fraudulently received or an overpayment
had occurred. Letter from Sally Richardson, Health Care Financing Administration, to
State Medicaid Directors (Dec. 17, 1997).
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National Resources for Immigration-Related Materials and Information
These organizations can be contacted for advice, community education material, and publications covering
specific legal areas. They also may provide technical support, counseling, brief banks, and training materials.
American Immigration Lawyers Association
1400 Eye St. NW, Suite 1200
Washington, DC 20005
AILA Infonet: 202.216.2400; fax 202.371.9449
For the AJLA Monthly contact 202.371.9377.
Asian Pacific American Legal Center
1010 S. Flower St., Suite 302
Los Angeles, CA 90015
213.748.2022; fax 213.748.0679
apalc@earthlink.net
For The Annual Report newsletter contact Citizenship Project Department.
Ayuda
1736 Columbia Rd. NW
Washington, DC 20009
202.387.4848; fax 202.387.0324
immayuda@erols.com
www.incacorp. com/ayuda
For Ayuda Newsletter contact the office manager.
Center on Budget and Policy Priorities
820 First St. NE, Suite 510
Washington, DC 20002
202.408.1080; fax 202.408.1056
www.cbpp.org
Immigrant Legal Resource Center
1663 Mission St., Suite 602
San Francisco, CA 94103
415.255.9499; fax 415.255.9792
ilrc@ilrc.org
For Citizenship Alert! contact alert@ilrc.org.
"ILRC Attorney of the Day" is available for free consultation (phone, fax, or E-mail) to people working with
seniors, people with disabilities, advocates, and teachers who are assisting citizenship applicants (not individual applicants).
National Asian Pacific American Legal Consortium
1140 Connecticut Ave. NW, Suite 1200
Washington, DC 20036
202.296.2300; fax 202.296.2318
For The NAPALC Review contact 202.296.2300.
National Asian Pacific Center on Aging
1511 3d Ave., Suite 914
Seattle, WA 98101
206.624.1221; fax 206.624.1023
For The Fax contact 206.624.1221.
Continued on next page
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National Resources for Immigration-Related Materials and Information
(continued)
National Citizenship Network/Immigration & Refugee Services of America
1717 Massachusetts Ave. NW, Suite 701
Washington, DC 20036
202.797.2105; fax 202.797.0837
www.irsauscr.org
For fax and E-mail list materials on naturalization contact the program director.
National Immigration Law Center
1101 14th St. NW, Suite 410
Washington, DC 20005
202.216.0261; fax 202.216.0266
1102 S. Crenshaw Blvd., Suitel01
Los Angeles, CA 90019
213.938.6452; fax 213.964.7940
For Immigrants'Rights Update andPublicBenefits Alert contact 213.938.6452.
National Immigration Project of the National Lawyers' Guild
14 Beacon St., Suite 602
Boston, MA 02018
617.227.9727; fax 612.227.5495
nip@nlg.org
www.nlg.org
For Immigration Newsletter contact the office manager.
National Immigration Forum
220 I St. NE, Suite 220
Washington, DC 20002-4362
202.544.0004; fax 202.544.1905
www.immigrationforum. org
For The Golden Door newsletter contact the office manager.
National Network for Immigrant and Refugee Rights
310 8th St., Suite 307
Oakland, CA 94607
510.465.1984; fax 510.465.1885
nnirr@nnirr.org
www.nnirr.org
For Network News newsletter contact 510.465.1984.
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A second factor was that immigrants
applying for adjustment to legal permanent residence were being denied for
being a "public charge" if they were receiving any benefits, including medical
46
assistance, at the time of adjustment.
Here, too, some INS district offices and
consular offices were conditioning the

Advocates should inform both immigration
officers and attorneys about the expansion of
health careprograms,particularlythosefor children, for reasons ofpublic healthpolicy and lack
ofprivate or employer-providedinsurance.
grant of legal permanent residence upon
repayment of benefits received. A third
factor was that immigrants (even those
who were legal permanent residents or
naturalized citizens) feared that if they
received benefits, they would then not be
able to petition for family members to join
47
them as immigrants.
Advocates can work with immigrants
and immigration advocates to monitor
local INS district offices for misapplication
of current law. Advocates should inform
both INS officers and immigration attorneys about the expansion of health care
programs, particularly those for children,

for reasons of public health policy and
lack of private or employer-provided
insurance. 48 Advocates can distribute relevant INS documents and community education materials to health care providers
who are often desperate for information
when talking to immigrants unable to get
necessary medical treatment without medical assistance to pay for it. Advocates can
educate immigrants themselves about the
risks of forgoing health care and about the
need to get individual advice from an
immigration attorney before deciding
whether to accept assistance.
B. Affidavits of Support
Many undocumented immigrants are
declining benefits because they fear they
will not qualify for legal permanent residence. Many citizens and legal permanent
residents are worried about the effect of
their past receipt of benefits on their new
binding affidavits of support, required in
almost all family visa petitions. The new
income requirements, rather than past
receipt of benefits, often pose the greater
49
barrier to immigrating family members.
New regulations require that the sponsor
filling out the affidavit of support show
income at 125 percent of poverty guidelines for the sponsor and the sponsor's
dependents in addition to the immigrants
50
being sponsored.

46 See Schlosberg & Wiley, supra note 40.
47
INS's concern about the use of benefits by immigrants can be traced back to a long existing policy commonly known as "public charge"-a term INS uses to describe an immigrant who has become or is likely to become dependent on government benefits. See
YOLANDA VERA, NATIONAL IMMIGRATION LAW CT., PUBLIC CHARGE (1997); Broder, supra note
17, at 519-20. While the decline in access to benefits is in part related to the fear of public
charge, it is also due to concern about increased verification and reporting procedures. See
Schlosberg & Wiley, supra note 40. For a broader discussion of public charge and verification and reporting procedures see my forthcoming article in CLEARINGHOUSE REVIEW.
48 This expansion has recently increased due to the Child Health Insurance Program. Some
states now cover children in families with incomes as high as 300 percent of the federal
poverty level. Studies show that children make up half of the estimated 37 million people who receive Medicaid. The majority of these children live in households with parents who work. Schlosberg & Wiley, supra note 40, at 6.
49
An INS survey found that one-third of immigrants petitioning family members in 1994
would not have met the new requirement. A survey by the Urban Institute put the number at 40 percent for immigrants and 25 percent for U.S.-born citizens. Both studies pointed to how the requirements would fall hardest on immigrants from countries in Central
America and Asia, particularly Southeast Asia. Celia W. Dugger, Immigration Law's Fine
PrintEmerges, Setting off a Debate About Welfare Provisions, N.Y. TIMES, Oct. 20, 1997.
50 8 U.S.C. § 1183(a)(f)(6)(A)(ii). Income from spouses, dependents, and other relatives living in the sponsor's household for at least six months may be combined to meet the
125-percent requirement, but an additional side contract is required. 62 Fed. Reg. 54346,
54353-54 (1997).
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The new Section 213A affidavit of
support (Form 1-864) replaces the old
nonbinding form (-134) and is required
for family-based visas and adjustment-ofstatus applications filed on or after
December 19, 1997.51 The new forms are
required in almost all new family visa petitions, with an exception for widows or
widowers filing petitions based on prior
marriage to a citizen and for battered
spouses and children filing self-petitions
based on a relationship to a citizen or
spouse responlegal permanent resident
52
sible for the battery.
Although the new forms add the
requirement that the sponsor be a U.S.
resident and the petitioning relative, the
biggest change is that these forms are now
legally enforceable against the sponsor by
the sponsored immigrant or any government agency that provides a means-tested
benefit to the immigrant while the affidavit
is in force. 53 The sponsor's obligation ends
only when the sponsored immigrant
becomes a citizen, is credited with 40
quarters of employment in the United
States, dies, or leaves the country and
abandons permanent resident status, or
54
when the sponsor himself or herself dies.
Not all benefits are subject to recovery
from the sponsor, and advocates should
educate immigrants about those available.
Many of these family members are
spouses and children who are currently
living in the United States and are ineigible for most benefits and fearful of being
detected by INS since they do not yet have
legal residence. Very often what has prevented the citizen or legal permanent resident parents of these children from applying for legal residence is money.55 Many of
those legal permanent residents and U.S.
citizens who wish to petition for spouses
and children but are currently unable to

meet the 125-percent standard have to wait
to increase their incomes before they can
file. Although the new regulations allow
them to meet the income requirements by
finding a joint sponsor to sign the affidavit
of support, finding joint sponsors is difficult because of the potentially open-ended
liability, especially concerning health
costs. 56 For these immigrants, careful advice about the complexities of the new
immigration law must be combined with
help in increasing their incomes through
access to English as a Second Language
classes, training programs, and community economic development.
C. Sponsor Deeming
The new affidavits of support (Form
1-864) differ from the old ones (Form I134) in that they are binding on the sponsor. While this no doubt will assist some
sponsored immigrants, including children,
in suing for support from a sponsor, the
new affidavits are adding a new layer of
complexity to a process called "sponsor
deeming." Like many other confusing
immigration rules, the complexity caused
by the new affidavits has often led to blanket denials of assistance by confused welfare workers, even where assistance
should have been provided. This has
been especially true for women and children who are applying for assistance after
fleeing an abusive spouse who, if the wife
and children do have legal permanent residence status, is usually the sponsor.
Advocates will now have to be vigilant in
ensuring that state welfare departments
take into account the differences between
the old and new affidavits.
Because of sponsor deeming, affidavits of support have always affected the
sponsored immigrant's eligibility for certain kinds of public assistance. Prior to

5'8 U.S.C. § 1183.
52/Id.
13 62

Fed. Reg. 54346-56 (1997)

54 8 U.S.C. § 1631.
55 Including the fees for the application, the necessary medical certification, the adjustment

fee, and the fees needed to hire an attorney, the total amount can easily surpass $2,000
per person.
56 Immigration attorneys and advocates report that the unpredictability of the new requirements has made people worried about becoming a sponsor. Immigrant Sponsors Get
New Burden: FinancialSupport Must Be Assured, ATLANTA J. & CONST., Dec. 19, 1997.
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the 1996 welfare law, immigrants who
had an affidavit of support filled out on
their behalf were required to supply information on the sponsor's income and
resources when applying for three federal programs--SSI, food stamps, and Aid to
Families with Dependent Children. 57 A
certain portion of the income and resources was then "allocated" for use by
the sponsor and the sponsor's dependents
(including other persons for whom the
sponsor filled out an affidavit of support),
while the remainder was "deemed," or
considered available, to the sponsored
immigrant, whether or not the money was
actually provided. If the income and
resources were above the program eligibility guidelines, the applicant was considered ineligible for assistance. Since
many states are still using these rules for
immigrants with old affidavits of support,
and since the rules differ among programs, advocates must check welfare
department regulations to see if these
rules are correctly implemented.
The new affidavits of support differ
from the old ones in some important
ways. They may last indefinitely, or at
least until the immigrant becomes a citizen or can be credited with 40 work quarters. They allow the sponsored immigrant
or agency providing benefits to sue for
reimbursement, and they can be applied
to a broad range of benefits, including
medical assistance. 58 Currently they are
applied to all federal means-tested benefits, but, because most immigrants arriving
on or after August 22, 1996, are barred
from such benefits for the first five years

after they obtain "qualified" status, spon-

sor deeming in these programs will not
take effect for several years. 59 Nonetheless, advocates must familiarize themselves with the potential ramifications of
the new affidavits if they are to advise
immigrant families of assistance available
to them. Predicting the effects of the new
affidavits is particularly difficult because
most states have not formally determined
which, if any, state and local benefits will
be subject to the sponsor-deeming rules.
Because no federal regulations have been
promulgated, advocates should be sure
that state programs correctly include at
least the exemptions provided for in the
statute. These include immigrants who
have worked 40 qualifying quarters,
domestic violence victims, immigrants facing hunger or homelessness, and immigrants whose sponsors have since died. 6°
In addition to reviewing state regulations, advocates can work to educate
social service and health care providers
about the many kinds of benefits available to sponsored immigrants even while
the affidavit of support is in force. Sponsor
deeming is applied to the following federal programs: SSI, Temporary Assistance
for Needy Families, food stamps, nonemergency Medicaid, and Children's
Health Insurance Program.
Advocates should share this information with immigration lawyers and advocacy groups so that they do not incorrectly advise potential sponsors and
sponsored immigrants that no benefits are
available. Until sponsor-deeming policies
become clearer, families may want to take

57 For SSI see 42 U.S.C. § 1382j, as amended by Pub. L. No. 103-153; 20 C.F.R. §§ 416.1160
et seq. (1998). For food stamps see 7 U.S.C. § 20140); 7 C.F.R. § 273.11(j) (1998). For
AFDC (TANF) see 42 U.S.C. § 608(j); 45 C.F.R. § 233.51 (1997).
58 Immigration and Nationality Act of 1996 § 213(a)(1)(B), 8 U.S.C. §§ 1183(a)(1)(b), 1624,
1631-32 (1996).
59
Immigrants who are on active duty, veterans, and their family members are exempt from
the five-year bar but not exempt from sponsor deeming. These groups are allowed to
execute a new affidavit of support if they meet 100 percent of federal poverty guidelines, not the 125 percent required of all other immigrants. However, because no federal
regulations have been issued regarding the implementation of sponsor deeming, states
are for the most part waiting to enforce it.
60 Domestic violence victims must meet two additional requirements. They must no longer
live with the batterer, and the domestic violence must have a substantial connection to
the need for benefits. With a court order documenting the abuse, the exemption may be
extended. 8 U.S.C. § 1631(0, as amended by Pub. L. No. 105-33, § 5571, 111 Stat. 251. If
the assistance is necessary to prevent hunger or homelessness, it can be provided for a
period of up to 12 months. 8 U.S.C. § 1631(e).
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advantage of regulations allowing them
to count some resources toward the 125percent income requirement rather than
looking for additional sponsors outside
the family. Advocates should help in proving work history (the 40-quarter exemption), especially where the spouse and
children of a citizen or legal permanent
resident may be able to share the credits.
Similarly naturalization assistance should
also be continued as an important avenue
6
for putting an end to sponsor deeming. 1
Advocates should inform state administrators about the need to explain clearly
whether a particular benefit utilizes sponsor deeming or requires reimbursement,
as programs providing such benefits are
likely be underutilized.

w.
Gy L toyfi Welfare

IV. Conclusion
The issues discussed above underscore
the complex questions faced by all immigrants seeking access to benefits for which
they are eligible. Public debate about
immigration policy has moved slightly
from intense antiimmigrant sentiment
toward some appreciation for immigrants'
contributions to the country's economy
and culture. This swing has had little effect
on most immigrants themselves. Confused
and fearful, they are reluctant to seek
assistance, even if thereby their children
go hungry and without medical care.
The new laws have brought changes
that many still hope to reverse, particularly where children are affected. In the
meantime, advocates can play an important role in ensuring that state agencies

7

T

V

do not go beyond those laws in denying
benefits and that immigrants and those
assisting them are appropriately advised
about eligibility for benefits and any negative effects of such benefits. Advocates
must see that the consequences-whether
intentional or not--of these laws for immigrants and their children do not go unnoticed and undocumented.

61 For an overview of how advocates can get involved in helping immigrants obtain citizenship see Evelyn H. Cruz & Eric Cohen, Naturalization: Helping Immigrant Clients
Maintain Access to Social Services, 32 CLEARINGHOUSE REV. 50 (May-June 1998).
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The Clearinghouse Web site, www.povertylaw.org, offers advocates much more content than ever before.
We are continually adding more and more case pleadings to our electronic library. Our editorial staff selects cases
for scanning and uploading while converting newly reported cases into electronic form as well. We have made
available the 1990-96 full-text CLEARINGHOUSE REVIEW articles and are converting any missing articles from that time
period. Our hope is to have full-text articles back to 1984 on line by mid-1999. We will also begin charging for
documents by the end of the first quarter in 1999.
Our documents are downloadable in one of two formats: Portable Document Format (PDF) and Rich-Text
Format (RTF). Articles are available as PDF files, and case documents are available in either RTF or PDF, depending on how we receive them.
PDF Documents
PDF is one standard for electronic distribution of documents. With the Acrobat Reader, almost anyone can
view, print, navigate, and search PDF files.
In order to download and view PDF documents from the Clearinghouse Web site, users will need to install
Adobe's Acrobat Reader on their computers. Once it is installed, it does not have to be installed again. The
Acrobat Reader is a free viewing software program provided by Adobe. It is available for Macintosh or IBM-compatible computers running any version of Windows. To download the Adobe Acrobat Reader, go to
www.adobe.com/prodindex/acrobat/readstep.html. Adobe's step-by-step instructions will walk you through the
process. The Adobe Reader software is about 3.5 megabytes.
Once the Adobe Reader is installed, PDF documents should download and open automatically on your
desktop when you click the document hyperlink from our Web site.
RTF Documents
RTF is a basic file type that can be viewed in any word processor. Once loaded into a word processor, RTF
documents can be searched and cut and pasted into a new document. You can set preferences in your browser to download RTF documents from the Clearinghouse's Web site directly into your word processing program.
If you are using Netscape, choose Options, General Preferences, and click on the Helpers tab. Scroll through
the list of file types and highlight "application/rtf." On the bottom of this window, click on the box "Launch the
Application" and then click on the Browse button. Find your word processing program on your computer's hard
drive and click on the Open button. This will put the path to your word processor at the bottom of the Helper
window, telling your computer to launch your word processing program when you download documents in RTF.
If you are using Microsoft's Internet Explorer, choose View, Options, and click on the File Types tab. Scroll
through the list of file types, and highlight Rich-Text Format. Click on the Edit button. In the Actions window,
choose Open, and click on the Edit button. Click on the Browse button, and find your word processing program on your computer's hard drive. Click on the Open button. This will put the path to your word processor
in the "Application used to perform action" field. Click on OK to close the "Editing action for type: Rich-Text
Format" window. Once again, highlight Open in the Edit File Type window, and click on the Set Default button. Click OK. Close the Options window.
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